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MOTION FOR VIOLATION OF AUTOMATIC STAY AND CREDITOR 

MISCONDUCT 

 

Plaintiff, GLENN HUNTER BROWN SR., by and through his undersigned counsel, 

hereby moves the court for an award of damages against Defendant, REGIONS BANK, for a 

violation of automatic stay and alleges the following:  

1) Plaintiff filed for an Order of Relief under Chapter 7 of Title 11 on April 19, 2008. 

2) The aforementioned case is currently pending before this court.  

3) The gravamen of this motion is that despite Plaintiff’s filing of bankruptcy, 

Defendant has willfully collected a debt from Plaintiff’s personal bank account 

without his prior consent.  

 

FACTS 

1) On or about October 2006, Plaintiff opened a revolving line of credit account with 

Defendant.  

2) On July 25, 2008, Plaintiff’s personal bank account was debited in the amount of 

$921.00 for a “Bank Debit” (Exhibit “A”).  
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3) Plaintiff was confused as to this charge as it was unbeknownst to him who authorized 

it for it was not something he had previously given prior consent to. 

4) Upon realization of this charge, Plaintiff sent a message to Defendant requesting the 

amount be returned and credited to his account (Exhibit “B”).  

5) Defendant responded by requesting that Plaintiff call customer service (Exhibit “C”) 

for further assistance. 

6) Plaintiff promptly called the Defendant whereupon he was informed that his account 

was debited for a past due interest and late fees that had been acquired through his 

Flexline revolving credit account.  

7) Defendant also informed Plaintiff that his account was debited as they had not 

received notice of Plaintiffs pending bankruptcy.  

8)  Plaintiff kindly informed them that he had filed bankruptcy and his case was pending 

with the court.  

9) On August 20, 2008, Plaintiff sent a letter to Defendant once again reminding them of 

the current pending bankruptcy (Exhibit “D”).  

10) Defendant has refused to return Plaintiff the amount collected.  

 

 

COUNT I: AUTOMATIC STAY APPLIES TO THE DEFENDANT 

 

11) Section 362 stays action to collect a debt. Specifically, § 362(a)(6) protects Defendant 

from creditors that are acting in any capacity to collect, assess, or recover a claim 

against him that arose before the commencement of the bankruptcy proceedings.  



12) Defendant is enjoined by the automatic stay from creditor attempts to collect a debt, 

including having his account debited without any prior authorization.  

13) The filing of a petition bankruptcy effectuates automatic of all proceedings against 

debtor effective the date the petition is filed and actions taken in violation of stay are 

void, even if there is no actual notice of the stay. (Personalized Air Conditioning, Inc. 

       v. C.M. Systems of Pinellas, 522 So.2d. 465 Fla.App. 4 Dist, 1988). 

 

COUNT II: THE COLLECTION OF A DEBT BY DEFENDANT VIOLATES 

AUTOMATIC STAY 

14) Once a creditor receives notice of a Chapter 7 bankruptcy filing, creditor has an 

affirmative duty to undo its violations of automatic stay. (In re Keen, 301 B.R. 749 

Bkrtcy. S.D. Fla. 2003).   

15) There can be no doubt that the Defendant had knowledge of the Plaintiffs pending 

bankruptcy case.    

16)  Defendant is listed as a creditor in Plaintiffs bankruptcy petition under Schedule F.  

17) Defendant originally violated the automatic stay when, with knowledge of debtor’s 

Chapter 7 bankruptcy filing, charged defendant $921 for late fees and interest on his 

revolving credit account.  

18) Plaintiff has made several good-faith attempts to have the $921 returned to him.  

19)  Defendant’s actions of charging his account and further refusing to return the fees are 

in direct violation of the automatic stay.  

 

COUNT III: VIOLATION OF THE STAY WAS WILLFULL 



20)  Plaintiff has acted with blatant disregard to court rules and procedures.  

21) Plaintiff was listed as a creditor on Defendants bankruptcy petition filing and had 

been advised on his pending bankruptcy.  

22) Based on Defendants actions of deliberately charging Plaintiff’s account and violating 

what is supposed to be a private personal bank account, Defendant has willfully 

violated the automatic stay in place for the Plaintiff. 

23)  A willful violation of the automatic stay occurs when the creditor knew that the stay 

had been invoked and deliberately intended the action that violated the stay (In re 

Hedetneimi 297 B.R. 837 Bkrtcy. M.D. Fla. 2003).   

 

COUNT IV: PLAINTIFF WAS INJURED BY DEFENDANTS CREDITOR 

MISCONDUCT 

24) Defendant deliberately charged Plaintiff’s account with the willful intent to injure 

Plaintiff.  

25) Plaintiff filed for bankruptcy and believed he was relieved from the pressure and 

harassment from creditors seeking to collect their claims.  

26) However, Defendant has failed to abide by the automatic stay and has collected a debt 

and has left Plaintiff suffering from emotional distress.  

27) Plaintiff has been injured by Defendants actions to collect the debt.  

 

 

DAMAGES 

WHEREFORE, Section 362(k)(1) provides that the court shall award an individual his 

costs and attorneys fees, in addition to actual damages. The debtor’s damages include: 



a) Plaintiff’s out-of-pocket expenses to cover the filing fee.  

b) The $921 charged to Plaintiff by the Defendant.  

c) Plaintiff’s reasonable Attorney’s Fees.   

d) Additionally, the debtor has lost precious time from his personal and 

professional life while attempting to recuperate his funds taken from him by 

the Defendant.  

e) Lastly, the debtor has suffered interruption, annoyance, and continuing 

anxiety as he proceeds with his Chapter7 bankruptcy filing.  

 Since actions taken in violation of the automatic stay are void, the court is urged to find  

Regions bank in violation of the automatic stay and damages should be awarded to the Plaintiff. 

 

 

 

Dated this 22 day of August, 20008. 

 

 

      By:  /s/ Richard Nazareth 

__________________________________ 

       RICHARD M. NAZARETH, ESQ. 

       FL BAR #35006 

       The Nazareth Law Firm, P.A.  

       Attorneys At Law  

625 E. Colonial Drive 

       Orlando, Fl. 32803 

       Ph: (321) 319-0587 
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