
 

 

IN THE CIRCUIT COURT OF THE 9th JUDICIAL CIRCUIT IN AND FOR  
ORANGE COUNTY, FLORIDA 

 
CASE NUMBER:  2009-CA-3334 
Division 33 

 
 
CHASE HOME FINANCE, LLC, 
 
 Plaintiff,  
 
vs. 

            
PETER EVERETT and BARBARA EVERETT, 
Husband and Wife, 
 
 Defendant(s). 
___________________________________/ 
 

DEFENDANTS’ MOTION TO DISMISS FOR FAILURE TO STATE A CAUSE OF 
ACTION AND MOTION TO DISMISS FOR FAILURE TO ATTACH A COPY OF THE 

PROMISSORY NOTE AND IMPROPER REESTABLISHMENT OF LOST NOTE  
 
 

COMES NOW the Defendants PETER EVERETT and BARBARA EVERETT, by and 

through the undersigned counsel, and file this Motion to Dismiss Plaintiff’s complaint 

pursuant to Fla.R. Civ.P. 1.210(a) and 1.140(b) and move the Court to dismiss or abate 

the action based on violations of trust statutes and state: 

 

I.  Plaintiff Lacks Standing to Pursue Foreclosure Action 

1. The Plaintiff, CHASE HOME FINANCE, LLC, (hereinafter “CHF”), filed suit 

against the Defendant for mortgage foreclosure. 

2.  Plaintiff states it now owns and holds the Note and Mortgage referred to in 

its complaint. 

3. The Mortgage referred to in Plaintiff’s complaint was issued by AMNET 



 

 

MORTGAGE, INC. and not the Plaintiff. 

4. In order to recover on a promissory note, the Plaintiff must prove: 

(1) the existence of the note  in question; 

(2) that the party sued signed the note; 

(3) that eh Plaintiff is the owner or holder of the note in due course; and  

(4) that a certain balance is due and owing on the note. 

5.   There is no evidence of an assignment from the real party in interest to the 

Plaintiff attached to the complaint with regard to the mortgage and Plaintiff fails to 

attach a copy of the note. 

6. Plaintiff has not produced an assignment, nor is there any evidence of an 

assignment recorded in the public records. 

7. The Plaintiff fails to establish in any of its papers or filings it owned or held 

the mortgage or the note at the commencement of this action.  Because there is 

no proof that the Plaintiff ever held the mortgage and not or took possession of 

the mortgage or note, Plaintiff has no claim or right to prosecute the foreclosure. 

8. There is no proof that a proper chain of assignments took place and that 

the lien positions were properly perfected. 

9. Federal Circuit Courts have ruled that the only way to prove the perfection 

of any security, including promissory notes, is by actual possession of the 

security.  Current or prior possession must be proven.  See Downing v. First 

National Bank of Lake City, 81 So.2d 486 (Fla. 1955); Figueredo v. Bank Espirito 

Santo, 537 So.2d 1113 (Fla. 3rd DCA 1989); Pastore-Borroto Development, Inc. 

v. Marevista Apartments, M.B., Inc., 596 So.2d 526 (Fla. 3rd DCA 1992); Nat’l. 



 

 

Loan Investors, L.P. v. Joymar Asocs., 767 So.2d 549, 551 (Fla. 3rd DCA 2000). 

10. “Only those who have standing to be heard in the judicial proceeding may 

participate in it.” Byrom v. Gallagher, 578 So. 2d 715, 717 (Fla. 5th DCA 1991) 

11. One who does not have ownership, possession, or the right to possession 

of the mortgage and the obligation secured by it, may not foreclosue the 

mortgage.”  37 Fla. Jur. Mortgage and Deeds of Trust Sec. 240, citing In re: 

Shelter Development Group, Inc., 50 B.R. 588 (Bankr. S.D.Fla. 1985). 

12. Plaintiff attached to the complaint a mortgage identifying AMNET 

MORTGAGE, INC. an entity that is not the Plaintiff, as the owner and holder of 

the mortgage.  This document conflicts with the Plaintiff’s allegations of material 

facts in the complaint as to ownership of the subject note and mortage. 

13. The Plaintiff’s complaint fails to contain sufficient fact to establish who the 

Plaintiff is or the Plaintiff’s relationship to the Defendant, or the Plaintiff’s 

relationship or connection to the claim for foreclosure of a mortgage, including 

the failure to identify the date of the alleged assignment of the mortgage and note 

to the Plaintiff.   The Plaintiff alleges it is the owner and holder of the subject note 

and mortgage.  These allegations are directly conflicting with the mortgage 

attached to the complaint, thereby rendering the complaint insufficient to identify 

who the Plaintiff is or what facts establish the standing of the Plaintiff to file and 

prosecute this foreclosure. 

14. Fla. R. Civ. P. 1.130(a) provides in pertinent part: “All bonds, notes, bills of 

exchange, contracts, accounts or documents upon which action may be brought 

or defense made, or a copy thereof or a copy of the portions thereof material to 



 

 

the pleadings, shall be incorporated in or attached to the pleading. 

15. When exhibits are inconsistent with the Plaintiff’s allegations of material 

facts as to the real party in interest, such allegations cancel each other out.  

Fladell v. Palm Beach County Canvassing Board, 772 So.2d 1240 (Fla. 2000); 

Greenwald v. Triple D Properties, Inc., 424 So.2d 185, 187 (Fla. 4th DCA 1983); 

Costa Bella Development Corp. v. Costa Development Corp., 441 So.2d 1114 

(Fla. 3rd DCA 1983). 

16. Florida Rule of Civil Procedure 1.130(b) provides in pertinent part: “Any 

exhibit attached to a pleading shall be considered a part thereof for all purposes.” 

Because the facts revealed by Plaintiff’s exhibits are inconsistent with Plaintiff’s 

allegations as to the ownership of the subject note and mortgage, those 

allegations are neutralized and Plaintiff’s complaint is rendered objectionable.  

Greenwald v. Triple D Properties, Inc., 424 So.2d 185, 187 (Fla. 4th DCA 1983). 

17. Florida Rule of Civil Procedure 1.210(a) provides in pertinent part: “Every 

action may be prosecuted in the name of the real party in interest, but a personal 

representative, administrator, guardian, trustee of an express trust, a party with 

whom or in whose name a contract has been made for the benefit of another, or 

a party expressly authorized by statute may sue in that person’s own name 

without joining the party for whose benefit the action is brought.” 

18. The Plaintiff in this action meets none of the aforementioned criteria.   

Because the exhibits attached to Plaintiff’s complaint are inconsistent with 

Plaintiff’s allegations as to ownership of the subject promissory note and 

mortgage, Plaintiff has failed to establish itself as the real party in interest and 



 

 

has failed to state a cause of action upon which relief can be granted by this 

Court. 

19. The Plaintiff is not the real party in interest in this mortgage foreclosure 

action under Florida law, which clearly requires the plaintiff in a foreclosure action 

must own the note and mortgage in question in order to be entitled to maintain 

the action.  Your Construction Center, Inc. v. Gross, 316 So.2d 596 (Fla. 4th DCA 

1975) (finding that the plaintiff, a trustee of a Massachusetts business trust, was 

“the sole payee on the note and mortgage” and held that “…when plaintiff files 

his complaint, he must necessarily allege he is the owner and holder of the note 

and mortgage in question”)(citing 22 Fla.Jur., Mortgages Sec. 314 (1958)). 

20. Plaintiff attaches a mortgage to the complaint in compliance with Florida 

Rule of Civil Procedure 1.130(a).  The mortgage attached, however, conflicts with 

the allegations of material facts in the complaint in which Plaintiff claims it is the 

holder of the mortgage and note.  See Jeff-Ray Corp. vs. Jacobson, 566 So.2d 

885 (Fla. 4th DCA 1990)(citing Safeco Ins. Co. vs. Ware, 401 So.2d 1129 (Fla. 4th 

DCA 1981)(dismissing complaint for failure of insurer to attach insurance policy).  

In Jeff-Ray Corp. vs. Jacobson, 566 So.2d 885, the appellate court reversed the 

trial court’s denial of a motion to dismiss for failure to state a cause of action.  

Initially, the assignment was not attached to the complaint.  When Plaintiff later 

produced the assignment, it reflected a transfer of interest some four months 

after the filing of the complaint.  Jeff-Ray held a foreclosure action could not be 

based on an assignment instrument created after the complaint had been filed.  

The Defendant recognizes that Jeff-Ray was modified by WM Speciality 



 

 

Mortgage v. Salomon, 874 So.2d 680 (Fla 4th DCA 2004), which held a written 

assignment executed after the complaint was filed may be valid if the lender 

could prove that there was a equitable assignment before the complaint was 

filed.  The record in the instant case, however, is devoid of any evidence of an 

equitable assignment and the existence of an equitable assignment is a factual 

issue to be determined at a hearing. 

21.  Defendant requests this Court to recognize and adopt persuasive authority in 

the form of two recent federal court opinions from Ohio.  In these decisions, 

attached hereto as Exhibit A, Judges Christopher Boyko and Kathleen O’Malley 

of the Northern District of Ohio dismissed foreclosure cases under similar 

circumstances as the instant case.  These decisions discuss the problems 

inherent to prosecuting foreclosure matters where legitimate issues of standing 

arise and why sufficient proof of ownership of the notes and mortgages at issue 

should be provided and the court should require such proof.  Though not binding 

authority, the Defendant asks this Court to adopt the reasoning of these 

decisions in concluding that Florida law imposes similar requirements in 

satisfaction of basic due process principles relating to the real party in interest 

issue. 

 WHEREFORE, the Defendants, PETER EVERETT and BARBARA 

EVERETT, respectfully request that the Defendants be awarded reasonable 

attorney’s fees and costs in connection with the filing of this Motion and any other 

relief this Court deems just, equitable and proper. 

 



 

 

II.  Failure to Attach Copy of Promissory Note and Improper 

Reestablishment of Lost Note 

22. F.R.Civ.P. 1.130(a) requires that a note upon which an action may be 

brought, or a copy thereof, shall be attached to the pleading. 

23. Plaintiff seeks the re-establishment of a lost note, but fails to attach a copy 

of the original note to the complaint in violation of Rule 1.130.  Plaintiff states in 

the Complaint that it does not possess the note. 

24. Pursuant to Florida Statute 673.3091: 

(1)  person not in possession of an instrument is entitled to enforce the 

instrument if: 

(a) The person seeking to enforce the instrument was entitled to enforce 

the instrument when loss of possession occurred, or has directly or 

indirectly acquired ownership of the instrument from a person who was 

entitled to enforce the instrument when loss of possession occurred; and  

(b) The loss of possession was not the result of a transfer by the person or 

a lawful seizure; (emphasis added) 

25. The note in this case was not lost as a result of transfers of the note by 

Plaintiff’s predecessors in interest to subsequent parties, in violation of 

F.S.673.3091. 

26.  Pursuant to Form 1.944 of the Florida Rules of Civil Procedure: 

“Copies of the note and mortgage must be attached.” (to the Mortgage 

Foreclosure Complaint. (emphasis added). 

27. There is no proof that Plaintiff ever held or took possession of the note 



 

 

and thus cannot prosecute this foreclosure case. 

28.    The Defendant has retained the undersigned counsel to represent him in 

this matter and has agreed to pay reasonable attorney’s fees and costs. 

 WHEREFORE, the Defendants, PETER EVERETT and BARBARA 

EVERETT, respectfully request that this Honorable Court enter an Order 

dismissing Plaintiff’s Complaint, and that the Defendants be awarded reasonable 

attorney’s fees and costs in connection with the filing of this Motion and any other 

relief this Court deems just, equitable and proper. 

 

CERTIFICATE OF SERVICE 

 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been 

furnished via electronically (Electronic Court Filing) OR U.S. Mail to the following: 

Orange County Clerk of Courts, Vida Jasaitis, Esq., Law Offices of Marshall C. Watson, 

P.A., 1800 N.W. 49th Street, STE 120, FL 33309 this 28th day of FEBRUARY, 2009. 

     /s/ Richard M. Nazareth 
_______________________________ 
Richard M. Nazareth 

     Florida Bar No.:0035006 
     625 E Colonial Drive 
     Orlando, FL 32803      
     Tel.: (321) 319-0587 
     Fax: (866) 449-8042 

richard@nazarethlegal.com 
     Attorney for Defendants 

 
 




