IMPORTANT NOTICE: This form is intended solely as an illustrative, generic guide. Factual patterns, substantive law and other matters must be considered in adapting this form to an actual situation. You should hire legal counsel to review this form for suitability, accuracy and conformity to local rules, practice and current law and procedure.


Form 3: Letter of Intent to Acquire Control of Debtor by Negotiating and Funding Plan of Reorganization, Including Provisions for Expense Reimbursement and Break-Up Fee

Gentlemen:

Subject to completion of our due diligence investigation and satisfaction of the other conditions set forth below, this letter will serve to outline the intention of [               ] (the “Buyer”) to propose a plan of reorganization for and acquire capital stock of [               ] (“Debtor”). The proposed transaction is summarized as follows:

I.
Background

1.1
On [               ], Debtor filed a petition for reorganization pursuant to Chapter 11 of the Bankruptcy Code (the “Code”) with the United States Bankruptcy Court for the District of [               ] (the “Court”).

1.2
Debtor is currently operating as a debtor-in-possession under the auspices of the Court. Our understanding is that working capital for the Debtor is provided primarily by secured debtor-in-possession financing provided by [               ].

II.
The Transaction

2.1
It is the intention of the Debtor and the Buyer to propose as co-proponents a plan of reorganization (the “Plan”) for Debtor pursuant to which the existing equity interests in Debtor will be cancelled and new equity interests in reorganized Debtor (“Reorganized Debtor”) will be issued on the terms set forth herein to creditors, management and Buyer.

2.2
Consummation of the transactions contemplated hereby will be subject to a number of conditions precedent, including without limitation:

(a)
Negotiation and execution of a definitive stock purchase agreement (the “Purchase Agreement”) between Debtor and the Buyer, including therein such representations, warranties, covenants and closing conditions as shall be customary in a transaction of this type;

(b)
Completion of schedules to the Purchase Agreement which shall have been reviewed and approved by the Buyer and its financing sources;

(c)
Negotiation and execution of a definitive stock subscription and stockholders agreement (the “Stockholders Agreement”) among the Buyer, certain shareholders of the Buyer and selected senior management, selected members of the Board of Directors and

selected holders of old equity of Debtor and its subsidiaries who are mutually agreed upon (collectively, the “Management Group”), pursuant to which it is contemplated that:
(i)
the Buyer will make an initial cash capital investment in the capital stock of Reorganized Debtor;

(ii)
the members of the Management Group will make a capital investment in the capital stock of Reorganized Debtor; provided, that payment of the subscription price for such securities by certain members of the Management Group, as agreed to by Buyer, may be deferred and evidenced by their promissory notes, payable five (5) years after the entry of the effective date of the Plan, bearing interest at 6% per annum payable on each anniversary of the effective date of the Plan, which notes may be paid out of compensation payable to members of the Management Group, or as otherwise mutually agreed;

(iii)
the members of the Management Group will agree to customary “buy/sell” provisions, including the right of the Buyer to purchase the equity interests of any members of the Management Group who leave the full-time employ of Reorganized Debtor within a specified period following the closing date;

(d)
Negotiation and execution of definitive employment and non-competition agreements among the Reorganized Debtor, the Buyer and members of the Management Group;

(e)
Completion of the “Permanent Equity Financing” described below, to provide the Buyer and Reorganized Debtor with no less than approximately [$               ] of working capital and sufficient funds to pay the cash requirements on the effective date of the Plan, including administrative and priority claims;

(f)
Completion of a thorough due diligence investigation of the business, financial conditions, liabilities and prospects of the Debtor, which shall be satisfactory in all respects to the Buyer, its representatives and financial sources and which shall be materially completed prior to finalizing the definitive Purchase Agreement;

(g)
Approval by the Creditors’ Committee of Debtor of the Plan which shall be satisfactory to the Buyer and include the provisions provided for in the annexed Plan Term Sheet;

(h)
Entry of a final order by the Court confirming the Plan and authorizing the transactions contemplated by the Purchase Agreement and exhibits thereto (the “Confirmation Order”), which Confirmation Order shall be in form and substance satisfactory to Buyer;

2.3
If, and to the extent recommended by bankruptcy counsel to Debtor and the Buyer, and in order to issue common stock of the surviving or successor corporation under the Plan pursuant to Code Section 1145 exemption, we may effect a statutory merger of Debtor with the Buyer simultaneously with the closing, with Reorganized Debtor as the surviving corporation of such merger.

III.
The Reorganization Plan

3.1
Attached hereto and made a part hereof is a term sheet (the “Plan Term Sheet”) setting forth the proposed treatment of the various classes of Debtor’s creditors in the Plan. The Buyer anticipates that not more than $                in cash will have to be paid out in connection with the Plan to (i) pay administrative claims, (ii) pay that portion of priority claims required to be paid on the Plan effective date, (iii) pay or reinstate miscellaneous secured claims, (iv) cure pre-petition defaults under assumed real property leases, (v) pay a cash distribution of [               ]% of the allowed claims in the Convenience Class, and (vi) pay miscellaneous transaction costs and expenses. Accrued management bonuses shall be satisfied by the issuance of Fully Diluted Equity of Reorganized Debtor and/or cash payment pursuant to existing court orders. Post-petition payables of Reorganized Debtor will be paid in the ordinary course of business on customary terms and will not be paid in cash on the Plan Effective Date. Such Plan Term Sheet is, of course, subject to amendment and modification during the course of the proceeding.

3.2
Please note the following with respect to the specific classes of creditors listed below:

(a)
A secured lender acceptable to Buyer will extend secured credit to Reorganized Debtor following the closing date, under a secured line of credit of not less than $               , the terms of which shall be satisfactory to the Buyer;

(b)
Unsecured claims, including trade creditors and landlord rejection claims, totaling approximately $               , will be compromised in exchange for [               ]% of the Fully-Diluted Equity (described below) of Reorganized Debtor. Reorganized Debtor shall own substantially all of the assets of Debtor, including the shares of all subsidiaries. The shares of Fully Diluted Equity of Reorganized Debtor issued to such unsecured creditors (other than statutory underwriters) shall be exempt from the registration requirements of the federal Securities act of 1933, as amended, pursuant to the Section 1145 exemption of the Code; provided, however, that trading of such securities will be subject to such restrictions, if any, that may be required by the Investors, as defined in Section 4.1(b). Holders of unsecured claims, Buyer, Management Group and Investor shall receive the same class of Fully Diluted Equity; and

(c)
With respect to Fully Diluted Equity of Reorganized Debtor issued to unsecured creditors (the “Creditor Stock”), if, and only if, there is no “public market” (as defined) for the resale of such securities on the date which is three years after the effective date of the Plan, then the original holders of the Creditor Stock may put such Creditor Stock to Reorganized Debtor for purchase in the amounts and pursuant to the procedures summarized in Exhibit                . As used herein, the term “public market” shall mean the listing of the common stock of Reorganized Debtor which issues the Creditor Stock for trading on The NASDAQ Stock Market, the American Stock Exchange, the over-the-counter market bulletin board, the New York Stock Exchange, the Boston Stock Exchange or any other recognized regional or national securities exchange.

IV.
Allocation of Equity of Reorganized Debtor

4.1
It is anticipated that the capital stock (Fully Diluted Equity) of Reorganized Debtor will be allocated approximately as follows:

(a)
Unsecured Creditors. [               ]% of the Fully-Diluted Equity of Reorganized Debtor will be issued to the unsecured creditors, other than creditors in the Convenience Class. Such securities will be issued under the Section 1145 exemption provided for in the Bankruptcy Code.

(b)
Permanent Equity Financing. The Buyer will undertake to arrange, through investment bankers selected by Buyer, a private placement of approximately $[               ] of convertible preferred stock, convertible notes, Fully Diluted Equity and/or purchase warrants of Reorganized Debtor, or any combination of the foregoing (the “Permanent Equity Financing”). The purchasers of such securities (the “Investors”) will own approximately [               ]% of the Fully Diluted Equity of Reorganized Debtor and the Buyer will own [               ]% of the Fully Diluted Equity of Reorganized Debtor.

(c)
Management Group. Pursuant to the Stockholders Agreement, the Management Group will subscribe to, purchase or otherwise become the beneficial owners of approximately [  ]% of the Fully Diluted Equity of Reorganized Debtor.

4.2
Definition. As used herein, the term “Fully Diluted Equity” shall mean the aggregate number of shares of common stock of Reorganized Debtor to be issued and outstanding on the Effective Date of the Plan, the Permanent Equity Financing and the other transactions contemplated by the Purchase Agreement, after giving effect to the conversion of all convertible preferred stock and/or convertible notes and the exercise of all warrants or other options or rights to purchase common stock of Reorganized Debtor; provided, however, that the Fully Diluted Equity shall be subject to dilution after the Effective Date of the Plan by reason of stock options and warrants issued to directors and employees of Reorganized Debtor, as approved by the Board of Directors of Reorganized Debtor. The Plan shall provide for customary anti-dilution provisions.

4.3
Adjustments in Allocation of Fully Diluted Equity. In the event and to the extent that the final negotiation of the Plan and the Permanent Equity Financing shall result in a percentage of the Fully Diluted Equity to the Buyer and the Investors which shall be other than [               ]% and [               ]%, respectively, such increase or decrease in such percentages shall not reduce or increase, as the case may be, the aggregate percentages of the Fully Diluted Equity allocable to the unsecured creditors.

4.4
Certain Aspects of the Permanent Equity Financing. It is contemplated that the purchase or investment agreement between the Investors and Reorganized Debtor will provide that:

(a)
the Investors will be granted certain demand and “piggyback” registration rights under the Securities Act of 1933, as amended, to provide them with liquidity in their securities (and unsecured creditors shall receive similar rights to the extent the securities issued to them are not freely tradable pursuant to the § 1145 exemption); and

(b)
the approval of the representative of, or a requisite majority of the Investors, will be required in connection with certain transactions, such as (i) issuances of other senior equity securities, (ii) changes in the fundamental business of Reorganized Debtor, (iii) incurrence of certain indebtedness above agreed upon levels, (iv) maintenance of certain financial covenants, and (v) other matters.

V.
Additional Agreements

In addition to the foregoing, it is also expressly understood and agreed that:

5.1
Management of the Corporations. It is contemplated that following consummation of the transactions contemplated hereby, the Management Group shall manage the business and affairs of Reorganized Debtor. The members of the board of directors of Reorganized Debtor shall be acceptable to the Buyer; provided, that one or more representatives of the Investors and/or Buyer may have representation on such board of directors. The Creditors’ Committee may nominate one director who shall be elected to the board if reasonably acceptable to Buyer and the Management Group.

5.2
Due Diligence. Buyer shall use its best efforts to complete its due diligence within 21 days after the Creditors’ Committee has delivered a letter to Buyer stating the Committee’s support for the transactions described in this letter of intent, pursuant to which letter the Committee shall agree to the provisions of Section 5.9 of this Agreement on behalf of the Committee, its members, agents, representatives and counsel. At all times through the preparation of definitive agreements and the closing of the transaction, the Buyer, its financing sources and their respective representatives will be afforded the opportunity to conduct a full due diligence investigation of the assets, business, financial condition and prospects of the Debtor, and the financial, accounting and operational records of the Debtor, the results of which due diligence and investigation shall be satisfactory to Buyer and its financing sources. Such due diligence may include, without limitation, an environmental audit of the Debtor’s business premises and operations, and interviews with key suppliers and vendors of the Debtor. The Buyer and its financing sources shall be satisfied in all respects with the results of their due diligence investigation as contemplated hereby.

5.3
Financings. At the time of closing, Reorganized Debtor shall have entered into a satisfactory refinancing or restatement of its senior credit agreement with a senior lender on terms acceptable to the Buyer. In addition, Reorganized Debtor shall have obtained the net proceeds (estimated at approximately $[               ]) from the Permanent Equity Financing, and not less than $[               ] of such net proceeds shall be available at closing for working capital and general corporate purposes for Reorganized Debtor.

5.4
Operation of Business. At all times prior to the date of closing, the business of the Debtor will be operated in the normal course, with no material variations in historical payment or collection practices or experience, with no incurrence of any material obligations outside of the normal course of business, and with no material adverse change from the results of operations reflected in the financial information previously provided.

5.5
Audit. Prior to the date of closing, Debtor’s independent public accountants shall have completed their audit of the financial statements of the Debtor for its most recent fiscal year, and their review of the financial statements of the Debtor for the interim period subsequent to such fiscal year end to the end of the calendar quarter ended most recently prior to the date of closing. The results of such audit and review must not indicate any material adverse change in the business or financial condition of the Debtor, or other adverse difference or variation from the information contained in the business plan to be delivered to the Buyer and our financing sources prior to execution of the definitive Purchase Agreement.

Buyer shall be satisfied that accountants for the Debtor shall (i) permit the use of their name and audit opinions in any public securities filings which may be made by the Reorganized Debtor and/or any successor from time to time following the closing of these transactions, and (ii) execute and deliver to Reorganized Debtor, from time to time as required by Reorganized Debtor, specific currently dated written consents for filing as part of such public securities filings.

5.6
Timing. Immediately upon execution and delivery of this letter of intent by Debtor, the Buyer will instruct its legal counsel to prepare the initial draft of the definitive Purchase Agreement, Stockholders Agreement and other ancillary documents. Nothing in this paragraph 5.6 is intended to delay commencement of preparation of the definitive Purchase Agreement following execution and delivery of this Agreement by Debtor. Subject to the results of due diligence, it is anticipated that we will be in a position to execute and deliver such definitive agreements no later than sixty (60) days after entry of the order granting approval of certain portions of this Agreement as provided in paragraph 5.11 hereof, with a closing expected to occur within [               ] months after the execution and delivery of this letter of intent, to enable the parties to obtain final consents to the Plan and approval of the Bankruptcy Court and complete the Permanent Equity Financing.

5.7
Expenses and Fees.

(a)
Except as set forth below, each party will be responsible for the payment of its own costs and expenses (including, without limitation, professional fees of its attorneys, accountants and other advisors) in connection with the transactions contemplated herein.

(b)
In the event that Debtor or its respective employees, officers, directors or representatives shall violate the provisions of Section 5.9, or enter into any other agreement with any person or entity concerning the merger, purchase or sale of material assets or shares of stock, consolidation, reorganization, business combination, or similar transaction (other than the transactions contemplated herein) (a “Transaction”) then (a) Debtor shall pay to Buyer its fees, costs and expenses incurred in connection with the investigation, negotiation, structuring and financing of the transactions contemplated hereby (including legal, accounting, consulting, environmental auditing, and financial advisory fees) (the “Expenses”) such Expenses not to exceed $[               ] and (b) if a plan for Debtor is confirmed for the sale, transfer or disposition of substantially all of Debtor’s assets, or if a material part of the assets of Debtor are otherwise sold, transferred, conveyed, assigned or disposed of, or if Debtor enters into an agreement for a Transaction, then Debtor shall pay to Buyer a fee of $[               ] (the “Fee”), such Fee and Expenses to be an administrative expense of the Debtor’s estate entitled to priority under Code § 503(b)(1).

(c)
Notwithstanding the foregoing, if the transactions provided for herein are not consummated due solely to the failure of the Buyer to use its reasonable best efforts to fulfill on a timely basis any condition or obligation imposed on it pursuant to this letter of intent, and Debtor has used its reasonable best efforts to perform any condition or obligation imposed on it, then Debtor shall not be required to pay either the Expenses or the Fee.

5.8
Confidentiality; Publicity. Pending the execution and delivery of a definitive Purchase Agreement, and thereafter as provided in such definitive Purchase Agreement, the parties shall each, except as and to the extent otherwise required by law or upon advice of counsel, maintain strict confidentiality with respect to all confidential information delivered to such party pursuant hereto, and with respect to the existence of negotiations with respect to the transactions contemplated herein. In addition, neither party shall issue any press release or make any other public announcement regarding the transactions contemplated herein without the prior written approval of the other party in each instance, which approval shall not be unreasonably withheld or delayed.

5.9
Non-solicitation/Exclusivity. Notwithstanding the provisions of Section 5.11 below, commencing upon the date of execution of this letter of intent by Debtor, and continuing for such reasonable period of time as may be required to prepare, execute and deliver a definitive Purchase Agreement, Debtor agrees that it will not (and will not permit any of its officers, directors, affiliates, advisors or professionals to) solicit any commitments, agreements or understandings with any person, firm or corporation (other than the Buyer) in respect of any sale or disposition in any manner of the assets or business (or any material portion thereof) of the Debtor or any other transaction which would frustrate the intent hereof. In the event that Debtor is contacted by another potential purchaser of a material portion of either entity’s assets or receive any unsolicited proposal (whether oral or written), Debtor shall immediately notify Buyer of the substance of any unsolicited proposal or the substance of any discussions or negotiations.

5.10
Construction. This letter represents only an expression of our mutual intention at this time and shall not be construed or deemed to represent an agreement or agreement to agree as to any transaction; provided, however, that Sections 5.7, 5.8 and 5.9 shall be binding on Debtor upon entry of the order described in Section 5.11. It is expressly understood and agreed that, except for Sections 5.7, 5.8 and 5.9 above, the legal rights and obligations of the parties shall arise only pursuant to a definitive Purchase Agreement and Stockholders Agreement regarding the transactions contemplated hereby, which agreements shall contain customary representations, warranties, covenants and agreements of the parties thereto and in form and content mutually satisfactory to such parties and their legal counsel. Certain terms and conditions of the transactions contemplated by this letter including, but not limited to, the allocation of equity described in Article IV of this letter, remain subject to negotiation with, and the approval of, persons or entities who have neither signed this letter nor agreed in principle to the understandings described in this letter and whose actions are beyond the control or influence of the undersigned.

5.11
Court Approval. Portions of this letter of intent are subject to the approval of the Court, after notice and a hearing. Debtor shall file an application with the Court seeking approval of Sections 5.7, 5.8 and 5.9 of this letter (the “Approval Application”) within ten (10) business days after the execution of this Agreement by Buyer and Debtor. The Approval Application and the proposed order approving Sections 5.7, 5.8 and 5.9 (the “Approval Order”) shall be in form and substance reasonably satisfactory to Buyer. Notice of the Approval Application shall be given to all parties requesting notice and shall conform with the procedures and orders of the Court. This letter of intent shall not be binding upon Debtor unless and until the Approval Order is entered. Debtor shall use its best efforts to prosecute the Approval Application and obtain the Approval Order.
If the foregoing accurately reflects the substance of our understanding at this time, please so indicate by signing a copy of this letter of intent in the space provided below.

Very truly yours,

[Debtor]






[Buyer]

By:____________________________


By:___________________________
_______________________________, as


___________________________, as
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