IMPORTANT NOTICE: This form is intended solely as an illustrative, generic guide. Factual patterns, substantive law and other matters must be considered in adapting this form to an actual situation. You should hire legal counsel to review this form for suitability, accuracy and conformity to local rules, practice and current law and procedure.


Form 5
Consultant Agreement For Liquidation Sale

Agreement made this                 day of                , 20__, by and between                , a                , with a principal place of business at                 (“Merchant”) and _________ with a principal place of business at                 (“Agent”).

1.
RETENTION OF CONSULTANT, SALE TERM
a.
Retainer to Conduct Sale
Merchant hereby retains Agent to conduct a                 sale (the “Sale”) at                 “Store.”

b.
Term
The Sale shall commence on or about                , it being acknowledged that the date of commencement of the Sale shall be in Agent’s reasonable discretion, and the Sale shall terminate on or about                , or at such time as Agent reasonably determines, but no later than                 (the “Sale Term”).

2.
COMPENSATION, ACCOUNTING
a.
Compensation
In consideration of services to be provided by Agent during the Sale Term, Merchant shall pay to Agent the sum of                 percent (               %) of sales of all merchandise from the Store during the Sale Term. The term “sales” as used herein shall mean all cash, credit card, credit and layaway sales, less applicable sales taxes and credit card fees.

b.
Accounting

All sales and commissions are to be totaled each day and a written report thereof signed by Merchant’s representative and the Sales Consultant (as hereinafter defined) is to be provided daily to Agent. Commissions payable on account of each day’s sales shall be paid to Agent on the following day by depositing the commissions with good funds in a bank account designated by Agent.

3.
CONDUCT OF SALES

a.
Advertising
During the Sale Term, Agent will use its facilities and resources to create and implement advertising and promotional campaigns for the Sale in its discretion, consistent with the                 theme. All advertising will be submitted to Merchant for its approval, which approval will 

not be unreasonably withheld or delayed. The failure by Merchant to comment on advertising within twenty-four (24) hours of its submission to Merchant shall be construed to constitute Merchant’s approval thereof. All advertising and promotional materials and products are the exclusive property of Agent, and shall not be used by Merchant after the Sale Term in any way. Merchant shall pay the cost of all advertising; production costs associated with producing all advertising, promotion and signs; printing costs; and postage for direct mail, as may be reasonably necessary to advertise and promote the Sale in an effective manner. It is agreed that Agent in its reasonable discretion shall have the right to set advertising and promotion policies consistent with the foregoing provisions of this Section 3.a., display of merchandise, and pricing and discount policies for merchandise during the Sale Term.

b.
Sales Consultant

Agent shall cause a sales consultant to be retained at                ’s expense to conduct the Sale on-site (the “Sales Consultant”). Agent and said Sales Consultant shall be independent contractors, and are not employees or partners of Merchant.

c.
Cooperation of Merchant

Merchant shall, and shall cause its employees, officers, and agents to cooperate fully with Agent and the Sales Consultant in the conduct of the Sale, and each shall devote his or her full business time and full attention to the Sale during the Sale Term. During the Sale Term, all sales of merchandise shall be from or originate from the Store, and no sales shall be diverted from the Store by Merchant or its employees, officers or agents. Merchant shall not do anything to interfere with the orderly conduct of the Sale and shall act in a manner to maximize sales during the Sale Term from the Store.

4.
MERCHANDISE MATTERS
a.
Quantities and Mix of Merchandise
Merchant shall not alter its merchandise mix from that usually maintained within the ninety (90) days prior to the date hereof, without the prior consent of Agent.

b.
Historic Pricing Policies

Merchant represents that merchandise at the Store for the Sale, at the commencement of the Sale will be approximately                 dollars ($                at “actual cost” (defined as invoice cost from suppliers net of any and all discounts and allowances), with a retail ticket price of                 dollars ($               ), which merchandise would be sold in Merchant's ordinary course of business for or approximately                 dollars ($               ) consistent with Merchant’s historical business and sales practices.

c.
Historic Sales

Merchant represents that its sales of merchandise from the Store during the last three (3) years have been $               , $                and $               , respectively, as set forth on Exhibit A hereto which constitute (i) copies of Merchant’s tax returns or                 financial statements for the last three (3) years, and (ii) a breakdown of sales for each year by cash and store credit.

d.
Layaway, etc.

Merchant represents that attached as Exhibit B is a description of all merchandise held on layaway and for repair, including deposits being held therefore; a summary of gift certificates and store credits currently outstanding; and a summary of accounts receivable, including an aging thereof.

e.
Merchandise Account

Merchant shall establish a joint bank account with Agent, with Merchant and Agent being joint signatories thereon, into which shall be deposited daily two percent (2%) of sales of all merchandise from the prior day as a shrinkage fund. The proceeds of that account (which shall be considered a trust-type account) shall be used to pay first to Agent any amounts owing to it at the conclusion of the Sale. The balance shall be paid to Merchant within twenty-one (21) days following the conclusion of the Sale, so that Agent and Merchant will have ample time to prepare a final accounting for the Sale. The establishment of such account shall not be construed to limit the liability of Merchant to pay amounts owing hereunder.

5.
INSURANCE
Merchant shall maintain full insurance coverages for all merchandise, premises and property during the Sale Term.

6.
GOVERNMENT APPROVALS AND OTHER CONSENTS
It is acknowledged that the Sale will be conducted in Merchant’s name. Accordingly, as a condition to the performance of this Agreement, Merchant shall obtain and maintain all licenses, permits, consents, authorizations, waivers and writings from government authorities, lessors, and other parties if necessary to allow and permit the Sale to be conducted as contemplated by or set forth in this Agreement, and in conformity with, and not in breach or default of, all laws, rules, regulations and orders of government authorities and contracts and leases with third parties.

7.
SALES COVENANTS AND REPRESENTATIONS
a.
Pre-Sale
Merchant only shall sell merchandise at retail from the Store in the ordinary course of business from and after this date, at current prices consistent with Section 4.c. hereof, until the commencement of the Sale Term. Merchant shall not advertise or promote any sales discounts, and shall not use its mailing list of promotional purposes, from and after this date. Attached as Exhibit C is a list and description of all sales, promotions and advertising (both in store and by media) conducted by Merchant within the last 120 days.

b.
During Sale Term
During the Sale Term, all sales of merchandise shall be made from the Store, and no employees or officers of Merchant shall make any sales except for the benefit of the Sale, as further described in Section 3.c. hereof.

8.
LIABILITIES
Except as expressly set forth herein, Merchant shall be solely liable for, and shall pay when due, all taxes, accounts payable and other liabilities relative to the Store and business operations from and after this date and during the Sale Term. Attached as Exhibit D is a summary of Merchant’s current accounts payable, bank debt, and accruals or amounts owed for taxes and employee compensation benefits. Merchant shall collect all sales and other taxes and shall pay the same to taxing authorities with all necessary reports and tax returns when due. Merchant shall indemnify and hold Agent and its agents, employees and principals harmless from and against all liabilities, claims, demands, damages, costs and expenses (including reasonable attorneys’ fees) sustained by Agent and its agents, employees and principals arising from or related to the Store and business operations thereat (including, but not limited to, changes made by Merchant to advertising or other operational matters without Agent’s consent), except for liabilities expressly assumed by Agent hereunder or those caused by Agent’s negligence or misconduct.

9.
REPRESENTATIONS
Merchant represents that it is a corporation organized under law in good standing, with full power and authority to conduct its business as presently conducted, and that it has, and is not in violation of, all licenses, permits and authorizations of all government authorities necessary to conduct its business. Merchant is not in default or breach of any contract or lease material to its business, and no claim or suit, threatened or otherwise, has been made against Merchant. The execution, delivery and performance of this Agreement have been duly authorized by all necessary corporate action and will not violate or result in a default of any law, rule or regulation of any government authority, or of any contract or lease to which Merchant is a party.

10.
DEFAULTS
In the event of a default by Merchant of any obligation hereunder, or if any representation of Merchant to Agent was untrue when made, then Agent shall have the right to immediately terminate its engagement hereunder, and to be paid all amounts due hereunder immediately, in which event this Agreement thereupon shall terminate, except for the indemnification and hold harmless provisions of Section 8 hereof which shall survive the termination of this Agreement for any reason. The foregoing shall be in addition to, and not exclusive of any rights and remedies Agent may have at law or in equity.

11.
MISCELLANEOUS
a.
This Agreement is the complete Agreement between the parties, and no provision may be waived or modified without the written consent of both parties.

b.
This Agreement, and the rights and obligations hereunder, may not be assigned or delegated, without the express written consent of both parties, except to a party affiliated with or controlled by the assigning party.

c.
This Agreement shall be construed and enforced in accordance with the laws of the [           ]. In the event any term hereof shall be deemed illegal or unenforceable, then such term shall be considered deleted from this Agreement and the remaining terms shall be in force and effect.

IN WITNESS WHEREOF, the parties have set their hands and seals on the date above written.

NAME OF AGENT

By: __________________

NAME OF MERCHANT

By: __________________
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