IMPORTANT NOTICE: This form is intended solely as an illustrative, generic guide. Factual patterns, substantive law and other matters must be considered in adapting this form to an actual situation. You should hire legal counsel to review this form for suitability, accuracy and conformity to local rules, practice and current law and procedure.


Form 10: Letter Of Understanding Of Seller Representation By Investment Bank
Date:

Debtor Name and Address

Sirs or Mesdames:

This letter confirms that Investment Bank (IB) will act as exclusive agent for                 (Debtor) for the period                 through                 (the exclusive agency period) in connection with any merger, purchase or sale of stock or assets, consolidation, joint venture or other transaction resulting in any change of control of Debtor, or the acquisition, exchange or disposition of any shares of its stock or assets outside the ordinary course of its business (the Transaction).

1.
The exclusive agency period will be automatically renewed for additional successive periods of                 months unless terminated in writing by either party upon                 days’ prior notice.
2.
Investment Bank’s responsibilities in the Transaction will include, but not be limited to, negotiations with prospective buyers, under terms acceptable to Debtor, of a plan involving the merger, consolidation, sale or exchange of the assets or outstanding securities of Debtor, whether for cash or securities, assistance in the financial evaluation of the Transaction, and coordination of the procedural steps necessary to consummate the Transaction. [In addition, IB will provide Debtor’s Board of Directors an opinion as to the fairness to the public shareholders of Debtor of the terms of the proposed Transaction.]
3.
It is understood and agreed that Debtor shall have the sole right to determine whether or not to proceed with any proposed transaction.
4.
Debtor agrees to make available to IB all information, whether or not publicly available, which IB requests, including opportunities to discuss with management personnel the operation and prospects of the business. Debtor acknowledges that IB will rely on the accuracy and completeness of all such information it receives from Debtor, its employees and agents and that IB will not conduct any independent investigation to verify the accuracy of such information.
5.
If the Transaction is consummated with any party (a) during the exclusive agency period, whether or not first contacted by IB, or (b) during                 years following the expiration of the exclusive agency period with any party contacted by IB or with whom IB or Debtor had discussions regarding the Transaction during the exclusive agency period, Debtor agrees to pay IB upon the closing of the Transaction a cash fee equal to the greater of $                or                 percent of the total purchase price received by or to be paid to Debtor. The purchase price 

shall include the sum of all cash, the market value of all securities, the present value of earnouts and all noncash forms of consideration.
6.
It is understood that if IB provides assistance to Debtor which is not specifically contemplated under this Agreement, the parties will mutually agree on acceptable compensation for IB, depending on effort and results obtained.
7.
Investment Bank will provide Debtor with a list of all parties contacted at the end of the exclusive agency period. If a Transaction is not completed by the termination date of the exclusive agency period, Debtor agrees to pay IB at such date a cash fee of $               .
8.
In addition, Debtor shall reimburse IB for all reasonable out-of-pocket expenses incurred by IB in connection with its services under this Agreement, including reimbursement of fees paid to counsel.
9.
Debtor agrees to indemnify and hold harmless IB, each officer, employee, director, or affiliate thereof, against any and all expenses (including legal expenses), losses, claims, damages, liabilities (including amounts paid in settlement of any action, suit, arbitration, proceeding, demand or claim), joint or several, or actions or threatened actions based upon or arising out of the Transaction to which they or any of them may become subject under the securities laws or otherwise. Whenever IB receives notice of any such action, suit, arbitration, proceeding, demand or claim, which it believes would entitle it to such indemnification, it shall promptly give written notice thereof to Debtor. IB shall be permitted to retain counsel of its choice to represent Investment Bank’s exclusive interests in connection with such action, suit, arbitration, proceeding, demand or claim of Debtor.
10.
If any provision of this Agreement is found to be prohibited or unenforceable in any jurisdiction, as to such jurisdiction it shall be ineffective to the extent of such prohibition or unenforceability without invalidating the remaining provisions hereof. Any such prohibition or unenforceability in any jurisdiction shall not invalidate or render unenforceable such provisions in any other jurisdiction.
11.
This Agreement is subject to approval of the Bankruptcy Court having jurisdiction over the Debtor's Chapter 11 case.

If the foregoing meets with your approval, please sign below and return one copy for our records.

Investment Bank

By: ___________________

Debtor

By: ___________________

3602678

 DOCPROPERTY "DocSep"  \* MERGEFORMAT .

 DOCPROPERTY "DocVersion"  \* MERGEFORMAT 1

