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Form 11: Application to Sell Property Free and Clear of Liens
UNITED STATES BANKRUPTCY COURT

DISTRICT OF

In re:_________________________________,

Case No.

Debtor

APPLICATION TO SELL PROPERTY FREE AND CLEAR

OF LIENS AND ALLEGED LIENS PURSUANT TO

BANKRUPTCY CODE §§ 105 AND 363
The application of                 (Debtor), debtor and debtor-in-possession, by its attorneys,                , shows:

Jurisdiction

1.
On                , Debtor commenced a case under Chapter 11 of the Bankruptcy Code and was continued in possession of its property.
2.
Debtor is the owner of real property known and described as                 (hereinafter referred to as the Property). Upon information and belief the Property has a value in excess of $               .
3.
[               ] holds a first mortgage on the Property securing a note in the approximate principal amount of $               .
4.
[               ] holds a second mortgage on the Property securing a note in the principal amount of $               .
5.
The second mortgage and note is not valid and is unenforceable because its interest provisions violate the usury laws of the State of                 and because the mortgage and note have been modified by representations of the mortgagee upon which Debtor has relied to its detriment. The mortgagee is estopped from declaring due the full unpaid amount of the note and from enforcing the second mortgage. [Note that an adversary proceeding is required to determine the validity and priority of a disputed mortgage lien.]

6.
[               ] (the Third Mortgagee) has alleged in a complaint filed with this court, Adversary Proceeding No.               , that it is the holder of a mortgage note and third mortgage encumbering the Property in the principal amount of $               . The Third Mortgagee alleges that as of                , Debtor owed $                on account of principal and accrued interest on the mortgage note. Debtor has denied the material allegations of the complaint and raised certain defenses and counterclaims.
7.
The third mortgage and underlying note are void and unenforceable for the following reasons:

(a)
Lack or failure of consideration. To the extent that Third Mortgagee seeks to rely on the purported guarantee of Debtor as consideration for the note and mortgage, the note and mortgage fail to recite that the consideration for them is past consideration and fail to describe the past consideration and are therefore void and unenforceable;

(b)
Debtor executed the note and mortgage by reason of the parties’ mutual mistake of fact as to the amount of indebtedness due to Third Mortgagee. In fact, no amount  was then owed or owed at any time subsequent by Debtor to Third Mortgagee;

(c)
Debtor was induced to execute the note and mortgage based on Third Mortgagee’s representation to it that                 was indebted to Third Mortgagee in the sum of $                when in fact such representation was false and that sum was not owed;

(d)
Upon information and belief, Third Mortgagee intentionally misrepresented that the sum of $                was owed it by                 with the intent that Debtor rely on said misrepresentation. Debtor executed the note and mortgage in reliance upon Third Mortgagee’s misrepresentations which were intended to fraudulently induce Debtor to execute the note and mortgage.

8.
Debtor has proposed to sell and/or lease the Property in orderly fashion on or before [               ]. The Debtor has retained                 to assist in the marketing and sale of the real property. Such manner of sale is in the best interest of the Debtor, its estate and all creditors. If the Property may be sold for $               , there will be sufficient proceeds to pay all of the liens upon the Property, even assuming that each of the defendants is found to have a valid, enforceable lien, and there will be substantial proceeds available for distribution to the general unsecured creditors of the estate.
9.
The sale of the Property free and clear of liens of the defendants named in this action is in the best interests of the Debtor’s estate, its creditors and other parties in interest.
10.
Section 363(f) of the Bankruptcy Code provides, in pertinent part, that: "the trustee may sell property . . . free and clear of any interest in such property and of an entity other than the estate, only if – (3) such interest is a lien and the price at which such property is to be sold is greater than the aggregate value of such interest; (4) such interest is in bona fide dispute; ... ."
11.
For the reasons alleged herein, the criteria set forth in § 363(f)(3) and (4) have been met, permitting the sale of the Property free and clear of any liens, claims, encumbrances or interests of the mortgagees, with such liens, claims, encumbrances and interests to attach to the proceeds of sale.
12.
The first mortgage of [               ] in the amount of approximately $                is less than the price for which the Property is to be sold and therefore the Property may be sold pursuant to § 363(f)(3) free and clear of the interest and lien of                , with such lien to attach to the proceeds of sale.
13.
The second mortgage of [               ] in the principal amount of [$               ] is less than the amount of the price for which the Property is to be sold and the second mortgage is also in bona fide dispute. Accordingly, the Property may be sold pursuant to § 363(f)(3) and (4) free and clear of the second mortgage, with such lien to attach to the proceeds of sale.
14.
The aggregate amount alleged to be due under the first, second and third mortgages is less than the price for which the Property is to be sold. The third mortgage is also in bona fide dispute. Accordingly, Debtor should be authorized to sell the Property free and clear of the third mortgage with the lien of the third mortgage to attach to the proceeds after the first and second mortgages, subject to a determination by this court of the priority, validity and enforceability of the note and third mortgage.
15.
As further grounds for authorizing the sale of the Property free and clear of the liens of the mortgagees, each of the purported mortgages provides that the lienholder under such mortgage can be compelled in a legal proceeding to accept a money satisfaction of its interest in the Property. Accordingly, a sale free and clear of such liens is permissible pursuant to § 363(f)(5) of the Bankruptcy Code.

WHEREFORE, Debtor requests that an order be entered:

(1)
authorizing the sale of the Property free and clear of any liens, claims, encumbrances, or interests of the mortgagees, with such liens, claims, encumbrances, and interests to attach to the proceeds of such sale in the order of priority of the underlying mortgages;

(2)
that the proceeds of the sale of the Property be held in escrow in an interest‑bearing account, subject to a determination of this court as to the entitlement of the mortgagees to the proceeds and the order of priority; and

(3)
for such other relief as is proper.

Date:______________




____________________________________

Attorneys for Debtor
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