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FORM 12: Order and Findings of Fact And Conclusions of Law Authorizing Expedited Sale of Assets Free and Clear of Liens
UNITED STATES BANKRUPTCY COURT

DISTRICT OF

In re:_________________________________
Chapter 11




Debtor




Case No.

ORDER AND FINDINGS OF FACT AND CONCLUSIONS OF LAW

AUTHORIZING SALE FREE AND CLEAR OF LIENS

At                , in said District, this                 day of                , 200_.

This matter came before me for hearing on                 upon the Application to Sell Assets Free and Clear of Liens (the Application) filed by                 (Debtor), seeking authority to sell substantially all of its assets free and clear of liens to                 (Buyer). A notice of the hearing on the sale was mailed on                 to all creditors and stockholders of Debtor, and to certain other interested parties, in accordance with the Bankruptcy Code and Bankruptcy Rules 2002 and 6004, advising them of the intended sale and of the procedures for objecting to the sale or for making a counteroffer. In addition, notice of the sale was advertised in the                 on                . All defendants, creditors and other interested parties have been given an opportunity to respond to the Application, object to the sale or make a counteroffer. Based upon the evidence and arguments presented at the hearing of this matter, I make the following findings:

1.
Debtor is, and at all times since the filing of its Chapter 11 petition has been, in possession of its property, and a trustee has not been appointed to take charge of its assets or operate its business.
2.
(a)
[               ] (Lender), claims to be (i) the holder of a first mortgage recorded at ___________, such mortgage being upon all of Debtor’s real estate and improvements, and Lender claims to be the holder of a security interest in all of Debtor’s accounts receivable, general intangibles, chattel paper, right to payment of money, files, records, and writings relating to the foregoing property and all of Debtor’s documents and instruments, all such liens allegedly securing aggregate obligations of Debtor to Trust Company in the approximate amount of $_________ as of _________.
(b)
[               ] claims to be the holder of a second mortgage in the amount of $                on the Debtor's real estate and improvements.

(c)
[               ] claims to be the holder of a third mortgage in the amount of $                on the Debtor's real estate and improvements.
3.
[               ] (Lienor) claims to be the holder of a real estate attachment recorded on                 at                 in the amount of $                in connection with a civil suit brought by Lienor against Debtor.
4.
Debtor is in the business of manufacturing, processing and selling products, and in connection therewith owns and operates a processing and manufacturing plant located at                .
5.
Since the filing of Debtor’s Chapter 11 petition, Debtor has suffered continuing losses during the operation of its business.
6.
During the months of                , the peak season for sales of Debtor’s major products, Debtor experienced an increase in losses. Although complete figures are not yet available, it appears that Debtor has suffered even more severe losses during recent weeks and that such losses are likely to continue in the future if Debtor continues operations.
7.
Lender, pursuant to a court-authorized borrowing arrangement, provides much of Debtor’s operating capital and has indicated that it intends to discontinue such financing in the near future. Without such financing Debtor cannot reasonably hope to continue operations.
8.
Debtor and its court-authorized business consultant,                , have extensively searched for and solicited the participation of third parties in the funding of a plan of reorganization or, alternatively, the purchase of the assets of Debtor as an entirety.
9.
                (Purchaser), which had originally been approached and had declined to make an offer, was approached again during                 of                , and made an offer to purchase Debtor’s assets which offer was recommended by the Creditor’s Committee and accepted by Debtor, subject to this court’s approval. Purchaser’s offer is more fully set forth in the Agreement For Sale And Purchase (the Agreement) attached hereto and marked Exhibit A.
10.
The purchase price for the proposed sale (as more fully set forth in the Agreement) is as follows:

(a)
The sum of $               ; plus

(b)
For the inventory (as defined in the Agreement), an amount equal to 100% of the total value (as defined in the Agreement) as of the closing date; plus

(c)
For the accounts receivable, an amount equal to 80% of the total book value of Debtor’s accounts receivable as of the closing date minus the book allowance for bad debts maintained by Debtor with respect to accounts receivable as of the closing date.

11.
Purchaser’s offer is conditioned upon Debtor continuing to operate its business up to an including                .
12.
The Application seeks authority to sell all of Debtor’s assets, except those specifically excluded in the Agreement. The assets to be sold include, without limitation, accounts receivable, inventory (except inventory which is excluded pursuant to the terms of the Agreement), land, buildings and improvements, machinery, equipment, motor vehicles, office equipment, trademarks, tradenames, customer lists, general intangibles and the like (the Assets). Among the property which is not to be sold are cash or cash equivalents, any and all causes of action of Debtor against third parties for loss, damage, or the like as well as any and all causes of action which would inure to any successor trustee to Debtor in these proceedings, the executory contracts and Debtor’s books and records.
13.
Debtor’s real estate and improvements have been appraised by                . The fair market value of such property has been stated as $               , with a liquidation value of $               .
14.
Debtor’s physical personal property, excluding inventory, has been appraised by                 as having a quick sale or auction value of $               .
15.
Debtor filed the Application on                 and, upon the motion of Debtor allowed by the court, the time for notice of such intended sale provided by Bankruptcy Rule 2002 was reduced to ten days, the time for objections to the proposed sale provided by Bankruptcy Rule 6004 was extended until one hour prior to the hearing on the proposed sale and a form of notice, to be sent to all parties in interest as provided in Bankruptcy Rule 2002, was approved by the court.
16.
The notice of the sale and of the hearing thereon was sent to over 1,000 creditors, equity security holders and other parties in interest. A substantially similar notice, approved by the court, was published in the                 on                .
17.
Due to the necessity that the sale be completed with the utmost speed in order to minimize potential losses to the estate, the size of the creditor body and other parties to whom notice was sent, the fact that a similar notice was published in two widely circulated newspapers, and the fact that no parties have objected to the sale or to the sufficiency of the notice provided, the notice given and the opportunity for hearing was appropriate in the particular circumstances of this case.  Actual notice of the sale was given to Lender, the holders of the second and third mortgages and Lienor.

18.
The proposed sale to Purchaser will greatly enhance Debtor’s estate by providing substantial proceeds in excess of liens against the Assets, and will likely provide more for the Assets than could reasonably be expected if the Assets were to be sold at a liquidation sale by a trustee in a Chapter 7 case.
19.
The sale of Debtor’s Assets at this time will substantially reduce any further diminution of Debtor’s estate which would likely occur from continued business operations.
20.
The defendants in this action have failed to answer the Complaint or otherwise object to the sale, and Debtor has agreed that the liens of each defendant will attach to the proceeds of the sale.
21.
No objections or higher counteroffers have been timely filed in accordance with the terms of Debtor’s notice.

Based on the foregoing findings of fact, the court having had an opportunity to hear testimony and the representations of counsel on all matters relevant to the proposed sale, I do hereby conclude:
22.
Pursuant to 11 U.S.C. §§ 1107(a) and 363(b), Debtor is authorized to sell all of its right, title and interest in and to the Assets.
23.
Pursuant to 11 U.S.C. §§ 363(b) and 102(1), Bankruptcy Rules 2002 and 6004, all other procedural rules, and the Orders of this court, there has been the requisite notice of the sale to all creditors, secured parties, equity security holders and other parties in interest as provided by said statutes, rules and orders, and each has had the opportunity to appear and be heard.
24.
The requirements of 11 U.S.C. § 363(f) for the sale of property free and clear of liens and other interests have been satisfied.
25.
Based on all of the evidence presented, it appears that a sale of substantially all of Debtor’s assets at this time is justified under all of the circumstances and is in the best interests of creditors and the estate, due to the likelihood that continued operations by Debtor would create substantial risk that the estate would suffer a significant diminution in value as a result of such continued operations.
26.
The proposed sale price for Debtor’s assets is both fair and reasonable under the circumstances in that the sales price is likely in excess of the amount the estate could reasonably expect to receive upon a forced liquidation of such assets, and will provide sufficient funds to retire all known secured claims, leaving a significant balance available for the benefit of the estate.
27.
The substantial efforts of Debtor to solicit participation and funding for a plan of reorganization, the efforts to find a purchaser for the assets as an entirety, the notice and advertising provided in connection with Debtor’s intended sale, and the Creditors Committee’s assent, provide sufficient assurance that appropriate steps have been taken to properly market the Assets and to maximize the benefit for the estate.
28.
Purchaser is a purchaser in good faith within the meaning of Bankruptcy Code § 363(m).

WHEREFORE, I do hereby ORDER:

1.
Debtor is authorized to enter in the Agreement and to sell and Purchaser shall purchase Debtor’s right, title and interest in the Assets, upon the terms and conditions set forth in the Agreement, free and clear of all liens, claims and encumbrances, without representations or warranties of any kind or nature, except as expressly provided in the Agreement; and

2.
Debtor is authorized to stop its normal business activities on                , but may continue the administrative or other functions necessary or desirable to wind down its estate; and
3.
The sale of the Assets shall be free and clear of the liens of                 and                , and such liens shall attach to the proceeds of the sale with the same validity, priority, enforceability and to the same extent as such liens previously attached to the Assets; and
4.
The liens of                 in the Assets referred to in paragraph 2 of the findings hereof, recorded at the                , are hereby discharged (effective upon the closing of the sale) and of no further force and effect, except against the proceeds of the sale; and

5.
The real estate attachment of Lienor referred to in the findings is hereby discharged (effective upon the closing of the sale) and of no further force and effect, except against the proceeds of the sale. The Purchaser is authorized to execute, file or record such instruments or documents as are necessary to discharge the lien and the Debtor shall cooperate with the Purchaser; and

6.
Any disputes regarding the validity, perfection, enforceability or priority of any lien or encumbrance on the Assets shall be determined by this court upon the filing of appropriate pleadings; and
7.
Any dispute concerning the Agreement or this Order shall be submitted to this court and the court hereby retains jurisdiction.

Date:_____________________

__________________________________________

United States Bankruptcy Judge
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